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HOUSE BI LL 3105

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on

By Representatives Anderson, Dunshee, Priest, Santos, Sullivan, and
Mcintire

Read first tine 01/22/08. Referred to Commttee on Technol ogy,
Ener gy & Conmuni cati ons.

AN ACT Rel ating to establishing the Washi ngton state departnent of
energy; anmending RCW 43.17.010, 43.17.020, and 80.70.010; reenacting
and anmendi ng RCW 42.17. 2401; adding a new section to chapter 41.06 RCW
and addi ng a new chapter to Title 43 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that past gl obal,
national, and regi onal energy market conditions and policy assunptions
that pronoted a limted state governnment approach to the securing of
energy resources no longer exists and that state governnent, in
conjunction wth the private sector, nust take an active and
constructive role in securing energy resources.

(2) The legislature finds that energy market uncertainties threaten
to significantly underm ne our state econony and citizen's prosperity
and that state governnent nust be in the forefront of devel oping an
effective response to these uncertainties.

(3) The legislature finds that the state's energy security wll be
i nproved by developing new electrical generation and transm ssion
facilities, by securing transportation fuel supplies, and by pronoting
greater use of distributed generation.
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(4) The legislature further finds a need to redefine and streaniine
the state's role in energy-related regulatory and permtting functions
to better drive devel opnent and inplenentati on of state energy policies
and investnments that secure necessary energy resources for the state
and its citizens.

(5 To carry out this function, the legislature intends to
establish the Washi ngton state departnent of energy.

(6) Additionally, the legislature intends to transfer certain
exi sting energy regulatory functions to the departnent to streanline
the process of securing new energy resources.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Council" neans the energy facility site evaluation council.

(2) "Department” neans the Washington state departnent of energy.

(3) "Director™ mnmeans the director of the W shington state
departnment of energy.

(4) "Division" neans the energy policy division of the departnent
of community, trade, and econom c devel opnent.

NEW SECTION. Sec. 3. There is created a departnent of state
government to be known as the Washington state departnent of energy.
The departnment is vested with all powers and duties transferred to it
under this chapter and such other powers and duties as may be
aut hori zed by | aw.

NEW SECTI ON. Sec. 4. The executive head and appointing authority
of the departnent is the director. The director shall be appoi nted by
the governor, wth the consent of the senate, and shall serve at the
pl easure of the governor. The director shall be paid a salary to be

fixed by the governor in accordance with RCW43.03.040. If a vacancy
occurs in the position while the senate is not in session, the governor
shall make a tenporary appointnent until the next neeting of the
senat e.

NEW SECTION. Sec. 5. It is the intent of the |egislature wherever
possible to place the internal affairs of the departnment under the
control of the director in order that the director may institute
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therein the flexible, alert, and intelligent managenent of its business
t hat changi ng contenporary circunstances require. Therefore, whenever
the director's authority is not specifically limted by law the
director has conplete <charge and supervisory powers over the
departnent. The director may create such admnistrative structures as
the director considers appropriate, except as otherw se specified by
| aw. The director nmay enploy such assistants and personnel as
necessary for the general admnistration of the departnent. Thi s
enpl oynent shall be in accordance with the state civil service |aw,
chapter 41.06 RCW except as otherw se provided.

NEW SECTION. Sec. 6. The departnment shall be subdivided into
three divisions, including the division of energy policy, energy
facility site evaluation, and energy resources procurenent. Except as
ot herwi se specified or as federal requirenents nmay otherw se require,
t hese divisions nust be established and organized in accordance wth
pl ans to be prepared by the director and approved by the governor. In
preparing such plans, the director shall endeavor to pronote efficient
publ i ¢ managenent, to inprove prograns, and to take full advantage of
the economes, both fiscal and admnistrative, to be gained fromthe
consolidation of functions and agencies under this chapter.

NEW SECTION. Sec. 7. The director shall appoint a deputy
director, a departnment personnel director, and such assistant directors
as may be needed to adm nister the departnent. The deputy director
shall have charge and general supervision of the departnent in the
absence or disability of the director and, in case of a vacancy in the
office of director, shall continue in charge of the departnent until a
successor is appointed and qualified, or until the governor appoints an
acting director.

NEW SECTION. Sec. 8. Any power or duty vested in or transferred
to the director by law or executive order nmay be delegated by the
director to the deputy director or to any other assistant or
subordinate; but the director shall be responsible for the official
acts of the officers and enpl oyees of the departnent.
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NEW SECTION. Sec. 9. The director may appoint such advisory
commttees or councils as may be required by any federal |egislation as
a condition to the receipt of federal funds by the departnent. The
director may also appoint statewide commttees or councils on such
subj ect matters as are or come wthin t he departnent's
responsi bilities. The statewi de conmttees and councils shall have
representation from both maor political parties and shall have
substanti al consuner representation. The commttees or councils shal
be constituted as required by federal law or as the director may
determ ne. The nenbers of the conmttees or councils shall hold office
as follows: One-third to serve one year; one-third to serve tw years;
and one-third to serve three years. Upon expiration of the origina
terns, subsequent appointnents shall be for three years except in the
case of a vacancy, in which event appointnment shall be only for the
remai nder of the unexpired term for which the vacancy occurs. No
menber may serve nore than two consecutive terns.

Menmbers of such state advisory commttees or councils may be paid
their travel expenses in accordance with RCW 43.03. 050 and 43. 03. 060.

NEW SECTION.  Sec. 10. In furtherance of the policy of the state
to cooperate with the federal governnment in all of the prograns under
the jurisdiction of the departnent, such rules as nay becone necessary
to entitle the state to participate in federal funds nay be adopted,
unl ess expressly prohibited by |aw Any internal reorganization
carried out wunder the terns of this chapter shall neet federal
requi rements that are a necessary condition to state receipt of federal
f unds. Any section or provision of |law dealing with the departnent
that may be susceptible to nore than one construction shall be
interpreted in favor of the construction nost likely to conply with
federal laws entitling this state to receive federal funds for the
various prograns of the departnent. If any law dealing with the
departnment is ruled to be in conflict with federal requirenents that
are a prescribed condition of the allocation of federal funds to the
state, or to any departnents or agencies thereof, the conflicting part
is declared to be inoperative solely to the extent of the conflict.

NEW SECTION. Sec. 11. A new section is added to chapter 41.06 RCW
to read as foll ows:
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In addition to the exenptions under RCW41.06. 070, the provisions
of this chapter shall not apply in the departnent to the director, the
director's personal secretary, the deputy director, all division
directors and assistant directors, and one confidential secretary for
each of these officers.

Sec. 12. RCW 43.17.010 and 2007 c¢ 341 s 46 are each anended to
read as foll ows:

There shall be departnments of the state governnment which shall be
known as (1) the departnent of social and health services, (2) the
departnent of ecology, (3) the departnent of |abor and industries, (4)
the departnent of agriculture, (5) the departnment of fish and wildlife,
(6) the departnent of transportation, (7) the departnent of |icensing,
(8) the departnent of general admnistration, (9) the departnent of
comunity, trade, and econom c devel opnent, (10) the departnent of
veterans affairs, (11) the departnent of revenue, (12) the departnent
of retirement systens, (13) the departnent of corrections, (14) the
departnent of health, (15) the departnent of financial institutions,
(16) the departnment of archaeol ogy and historic preservation, (17) the
departnent of early learning, ((ard)) (18) the Puget Sound partnership,
and (19) the departnent of energy, which shall be charged with the
execution, enforcenent, and adm nistration of such | aws, and invested
wth such powers and required to perform such duties, as the
| egi sl ature nmay provide.

Sec. 13. RCW 43.17.020 and 2007 c¢ 341 s 47 are each anended to
read as foll ows:

There shall be a chief executive officer of each departnent to be
known as: (1) The secretary of social and health services, (2) the
director of ecology, (3) the director of |abor and industries, (4) the
director of agriculture, (5) the director of fish and wildlife, (6) the
secretary of transportation, (7) the director of licensing, (8) the
director of general admnistration, (9) the director of comunity,
trade, and econom c devel opnent, (10) the director of veterans affairs,
(11) the director of revenue, (12) the director of retirenment systens,
(13) the secretary of corrections, (14) the secretary of health, (15)
the director of financial institutions, (16) the director of the
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department of archaeol ogy and historic preservation, (17) the director
of early learning, ((and)) (18) the executive director of the Puget
Sound partnership, and (19) the director of eneragy.

Such officers, except the director of fish and wildlife, shall be
appoi nted by the governor, with the consent of the senate, and hold
office at the pleasure of the governor. The director of fish and
wildlife shall be appointed by the fish and wildlife comm ssion as
prescribed by RCW 77.04. 055.

Sec. 14. RCW42.17.2401 and 2007 c¢ 341 s 48, 2007 c 241 s 2, and
2007 ¢ 15 s 1 are each reenacted and anmended to read as foll ows:

For the purposes of RCW 42.17.240, the term "executive state
of ficer" includes:

(1) The chief admnistrative law judge, the director of
agriculture, the adm nistrator of the Washi ngton basic health plan, the
director of the departnment of services for the blind, the director of
the state system of community and technical colleges, the director of
communi ty, trade, and econom c devel opnent, the secretary of
corrections, the director of early learning, the director of ecol ogy,
the comm ssioner of enploynent security, the chair of the energy
facility site evaluation council, the secretary of the state finance
commttee, the director of financial managenent, the director of fish
and wildlife, the executive secretary of the forest practices appeals
board, the director of the ganbling comm ssion, the director of general
adm nistration, the secretary of health, the admnistrator of the
Washi ngton state health care authority, the executive secretary of the
health care facilities authority, the executive secretary of the higher
education facilities authority, the executive secretary of the horse
racing comm ssion, the executive secretary of the human rights
comm ssion, the executive secretary of the indeterm nate sentence
review board, the director of the departnent of information services,
t he executive director of the state investnent board, the director of
| abor and industries, the director of licensing, the director of the
|ottery comm ssion, the director of the office of mnority and wonen's
business enterprises, the director of parks and recreation, the
di rector of personnel, the executive director of the public disclosure
conm ssion, the executive director of the Puget Sound partnership, the
director of the recreation and conservation office, the director of
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retirement systens, the director of revenue, the secretary of socia
and health services, the chief of the Washington state patrol, the
executive secretary of the board of tax appeals, the secretary of
transportation, the secretary of the utilities and transportation
comm ssion, the director of veterans affairs, the president of each of
the regional and state universities and the president of The Evergreen
State College, and each district and each canpus president of each
state comunity college, and the director of enerqgy;

(2) Each professional staff nenber of the office of the governor;

(3) Each professional staff nenber of the |egislature; and

(4) Central Washington University board of trustees, the boards of
trustees of each community college and each technical college, each
menber of the state board for community and technical colleges, state
convention and trade center board of directors, commttee for deferred
conpensati on, Eastern Washington University board of trustees,
Washi ngt on econom ¢ devel opnent finance authority, The Evergreen State
Col | ege board of trustees, executive ethics board, forest practices
appeals board, forest practices board, ganbling conmssion, Ilife
sci ences discovery fund authority board of trustees, Washington health
care facilities authority, each nenber of the Wshington health
services conm ssion, higher education coordinating board, higher
education facilities authority, horse racing conm ssion, state housing

finance comm ssion, human rights conm ssion, indeterm nate sentence
review board, board of industrial insurance appeals, information
services board, ((freereation—and——conservation—funding—board,-)) state
i nvestment board, comm ssion on judicial conduct, |egislative ethics
board, liquor <control board, lottery comm ssion, marine oversight
board, Pacific Northwest electric power and conservation planning
counci |, parks and recreation conm ssion, board of pi | ot age

comm ssioners, pollution control hearings board, public disclosure
comm ssion, public pension conmmssion, shorelines ((hearngtst))
hearings board, public enployees' benefits board, recreation and
conservation funding board, sal non recovery funding board, board of tax
appeal s, transportation comm ssion, University of Washington board of
regents, wutilities and transportation conmm ssion, Wshington state
maritime comm ssion, WAshington personnel resources board, Wshi ngton
public power supply system executive board, Washington State University
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board of regents, Western WAshington University board of trustees, and
fish and wildlife conm ssion.

NEW SECTION. Sec. 15. The departnent shall contract with the
Washington State University energy extension to provide research
services as deened necessary by the director.

NEW SECTION. Sec. 16. (1) Al powers, duties, and functions of
t he departnment of community, trade, and econom c devel opnent pertaining
to chapters 43.21F, 43.21G and 19.29A RCW and RCW 43.330.904 are
transferred to the departnent. All references to the director or the
departnent of community, trade, and econom c devel opnent in the Revised
Code of Washington shall be construed to nean the director or the
departnent when referring to the functions transferred in this section.

(2)(a) Al reports, docunents, surveys, books, records, files,
papers, or witten material in the possession of the departnent of
community, trade, and econom c devel opnent pertaining to the powers,
functions, and duties transferred shall be delivered to the custody of
the departnent. Al'l cabinets, furniture, office equipnent, notor
vehicles, and other tangible property enployed by the departnent of
community, trade, and econom c devel opnent in carrying out the powers,
functions, and duties transferred shall be nade available to the
depart nent. All funds, credits, or other assets held in connection
with the powers, functions, and duties transferred shall be assigned to
t he departnent.

(b) Any appropriations made to the departnent of comunity, trade,
and econonm c devel opnent for carrying out the powers, functions, and
duties transferred shall, on the effective date of this section, be
transferred and credited to the departnent.

(c) Wienever any question arises as to the transfer of any
personnel, funds, books, docunents, records, papers, files, equipnent,
or other tangible property used or held in the exercise of the powers
and the performance of the duties and functions transferred, the
director of financial managenment shall make a determi nation as to the
proper allocation and certify the same to the state agencies concerned.

(3) Al enployees of the departnent of community, trade, and
econom ¢ devel opment engaged in perform ng the powers, functions, and
duties transferred are transferred to the jurisdiction of the

HB 3105 p. 8
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depart nent. Al'l enpl oyees classified under chapter 41.06 RCW the
state civil service law, are assigned to the departnment to perform
their usual duties upon the same terns as fornmerly, w thout any |oss of
rights, subject to any action that nmay be appropriate thereafter in
accordance with the Iaws and rul es governing state civil service.

(4) Al rules and all pending business before the departnment of
community, trade, and econom c devel opnent pertaining to the powers,
functions, and duties transferred shall be continued and acted upon by
the departnent. All existing contracts and obligations shall remain in
full force and shall be perforned by the departnent.

(5) The transfer of the powers, duties, functions, and personnel of
the departnent of conmunity, trade, and econom c devel opnent shall not
affect the validity of any act perforned before the effective date of
this section.

(6) If apportionnments of budgeted funds are required because of the
transfers directed by this section, the director of financia
managenent shall certify the apportionnments to the agencies affected,
the state auditor, and the state treasurer. Each of these shall nake
the appropriate transfer and adjustnents in funds and appropriation
accounts and equi pnment records in accordance with the certification.

(7) Nothing contained in this section nmay be construed to alter any
exi sting collective bargaining unit or the provisions of any existing
collective bargaining agreenent until the agreenent has expired or
until the bargaining unit has been nodified by action of the public
enpl oynent rel ations conm ssion as provided by | aw.

NEW SECTION. Sec. 17. (1) The energy facility site evaluation
council is hereby abolished and its powers, duties, and functions are
hereby transferred to the departnent. All references to the chair of
the energy facility site evaluation council or the energy facility site
eval uation council in the Revised Code of Washi ngton shall be construed
to mean the director or the departnent.

(2)(a) Al reports, docunents, surveys, books, records, files,
papers, or witten material in the possession of the energy facility
site evaluation council shall be delivered to the custody of the
departnment. Al cabinets, furniture, office equipnent, notor vehicles,
and other tangible property enployed by the energy facility site

p. 9 HB 3105
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eval uation council shall be nade available to the departnent. Al
funds, credits, or other assets held by the energy facility site
eval uation council shall be assigned to the departnent.

(b) Any appropriations made to the energy facility site eval uation
council shall, on the effective date of this section, be transferred
and credited to the departnent.

(c) If any question arises as to the transfer of any personnel
funds, books, docunents, records, papers, files, equipnent, or other
tangi bl e property used or held in the exercise of the powers and the
performance of the duties and functions transferred, the director of
financial nmanagenent shall nake a determnation as to the proper
all ocation and certify the same to the state agenci es concerned.

(3) Al enployees of the energy facility site evaluation counci
are transferred to the jurisdiction of the departnment. All enpl oyees
classified under chapter 41.06 RCW the state civil service law, are
assigned to the departnent to performtheir usual duties upon the sane
terms as fornmerly, without any loss of rights, subject to any action
that may be appropriate thereafter in accordance with the |aws and
rul es governing state civil service.

(4) Al rules and all pending business before the energy facility
site evaluation council shall be continued and acted upon by the
depart nent . All existing contracts and obligations shall remain in
full force and shall be perforned by the departnent.

(5) The transfer of the powers, duties, functions, and personnel of
the energy facility site evaluation council shall not affect the
validity of any act perfornmed before the effective date of this
section.

(6) If apportionnments of budgeted funds are required because of the
transfers directed by this section, the director of financia
managenent shall certify the apportionnments to the agencies affected,
the state auditor, and the state treasurer. Each of these shall nake
the appropriate transfer and adjustnents in funds and appropriation
accounts and equi pnent records in accordance with the certification.

(7) Nothing contained in this section nay be construed to alter any
exi sting collective bargaining unit or the provisions of any existing
collective bargaining agreenent until the agreenment has expired or
until the bargaining unit has been nodified by action of the public
enpl oynent rel ations conm ssion as provided by | aw.
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Sec. 18. RCWS80.70.010 and 2004 ¢ 224 s 1 are each anmended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Applicant” has the neaning provided in RCW 80.50.020 and
i ncludes an applicant for a permt for a fossil-fueled thermal electric
generation facility subject to RCW 70.94. 152 and 80.70.020(1) (b) or
(d).

(2) "Authority" nmeans any air pollution control agency whose
jurisdictional boundaries are coextensive with the boundaries of one or
nore counties.

(3) "Carbon credit"” neans a verified reduction in carbon dioxide or
carbon di oxi de equivalents that is registered with a state, national,
or international trading authority or exchange that has been recognized
by the council.

(4) "Carbon dioxide equivalents" neans a netric neasure used to
conpare the em ssions from various greenhouse gases based upon their
gl obal warm ng potenti al .

(5) "Cogeneration credit" means the carbon di oxi de em ssions that
the council, departnent, or authority, as appropriate, estinmates woul d
be produced on an annual basis by a stand-alone industrial and
commercial facility equivalent in operating characteristics and out put
to the industrial or commercial heating or cooling process conponent of
t he cogeneration plant.

(6) "Cogeneration plant"” neans a fossil-fueled thermal power plant
in which the heat or steamis also used for industrial or commercia
heati ng or cooling purposes and that neets federal energy regulatory
comm ssion standards for qualifying facilities under the public utility
regul atory policies act of 1978.

(7) "Commercial operation® means the date that the first
electricity produced by a facility is delivered for comercial sale to
t he power grid.

(8) "Council" nmeans the energy facility site evaluation counci
created by RCW 80. 50. 030.

(9) "Departnment” nmeans the departnent of ((eeelegy)) energy.

(10) "Fossil fuel" neans natural gas, petroleum coal, or any form
of solid, liquid, or gaseous fuel derived fromsuch material to produce
heat for the generation of electricity.

p. 11 HB 3105



© 00 N O Ol WDN P

W W W W W W WwwWwMNDNDNMDNDNMNMNDNMDDMNMNDMNMNMNMNMDNEPRPPRPEPRPRPRPPRPERPRERPPRPRE
0O N O A W NPEFP O OOWuNOD O P~ WNEPEOOoOWwNO O~ owDNDE.Oo

(11) "Mtigation plan" neans a proposal that includes the process
or neans to achi eve carbon dioxide mtigation through use of mtigation
projects or carbon credits.

(12) "Mtigation project” nmeans one or nore of the follow ng:

(a) Projects or actions that are inplenented by the certificate
hol der or order of approval holder, directly or through its agent, or
by an independent qualified organization to mtigate the em ssion of
carbon dioxide produced by the fossil-fueled thernal electric
generation facility. This termincludes but is not limted to the use
of, energy efficiency neasures, clean and efficient transportation
measur es, qualified alternative energy resources, demand side
managenent of electricity consunption, and carbon sequestration
pr ogr amns;

(b) Direct application of conbined heat and power (cogeneration);

(c) Verified carbon credits traded on a recognized trading
authority or exchange; or

(d) Enforceable and pernmanent reductions in carbon dioxide or
car bon di oxi de equival ents through process change, equi pnent shut down,
or other activities under the control of the applicant and approved as
part of a carbon dioxide mtigation plan.

(13) "Order of approval” neans an order issued under RCW 70.94. 152
with respect to a fossil-fueled thermal electric generation facility
subj ect to RCW 80.70.020(1) (b) or (d).

(14) "Permanent" neans that em ssion reductions used to offset
em ssion increases are assured for the life of the corresponding
i ncrease, whether unlimted or limted in duration.

(15) "Qualified alternative energy resource" has the sanme neani ng
as in RCW 19. 29A. 090.

(16) "Station generating capability" nmeans the maxinmum |oad a
generator can sustain over a given period of tinme wthout exceeding
design limts, and neasured wusing maxinmm continuous electric
generation capacity, less net auxiliary load, at average anbient
tenperature and baronetric pressure.

(17) "Total carbon dioxide em ssions" neans:

(a) For a fossil-fueled thermal electric generation facility
descri bed under RCW 80.70.020(1) (a) and (b), the anobunt of carbon
di oxide emtted over a thirty-year period based on the manufacturer's
or designer's guaranteed total net station generating capability, new
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equi pnent heat rate, an assuned sixty percent capacity factor for
facilities under the council's jurisdiction or sixty percent of the
operational limtations on facilities subject to an order of approval,
and taking into account any enforceable limtations on operational
hours or fuel types and use; and

(b) For a fossil-fueled thermal electric generation facility
descri bed under RCW 80.70.020(1) (c) and (d), the anount of carbon
dioxide emtted over a thirty-year period based on the proposed
increase in the amount of electrical output of the facility that
exceeds the station generation capability of the facility prior to the
applicant applying for certification or an order of approval pursuant
to RCW 80.70.020(1) (c) and (d), new equi pnent heat rate, an assuned
sixty percent capacity factor for facilities under the council's
jurisdiction or sixty percent of the operational Ilimtations on
facilities subject to an order of approval, and taking into account any
enforceable limtations on operational hours or fuel types and use.

NEW SECTI ON. Sec. 19. Sections 1 through 10 and 15 through 17 of
this act constitute a new chapter in Title 43 RCW

~-- END ---
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